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proposed marketing agreement or marketing
order.

(d) Omission of recommended decision. The
procedure provided in this section may be
omitted only if the Secretary finds on the
basis of the record that due and timely exe-
cution of his functions imperatively and un-
avoidably requires such omission.

§ 900.13 Submission to Secretary.
Upon the expiration of the period allowed

for filing exceptions or upon request of the
Secretary, the hearing clerk shall transmit
to the Secretary the record of the proceed-
ing. Such record shall include: all motions
and requests filed with the hearing clerk and
rulings thereon; the certified transcripts;
any proposed findings or conclusions or writ-
ten arguments or briefs that may have been
filed; the Administrator’s recommended de-
cision, if any, and such exceptions as may
have been filed.

§ 900.13a Decision by Secretary.
After due consideration of the record, the

Secretary shall render a decision. Such deci-
sion shall become a part of the record and
shall include (a) a statement of his findings
and conclusions, as well as the reasons or
basis therefor, upon all the material issues of
fact, law or discretion presented on the
record, (b) a ruling upon each proposed find-
ing and proposed conclusion not previously
ruled upon in the record, (c) a ruling upon
each exception filed by interested persons
and (d) either (1) a denial of the proposal to
issue a marketing agreement or marketing
order or (2) a marketing agreement and, if
the findings upon the record so warrant, a
marketing order, the provisions of which
shall be set forth directly or by reference,
regulating the handling of the commodity or
product in the same manner and to the same
extent as such marketing agreement, which
order shall be complete except for its effec-
tive date and any determinations to be made
under § 900.14(b) or § 900.14(c): Provided, That
such marketing order shall not be executed,
issued, or made effective until and unless the
Secretary determines that the requirements
of § 900.14(b) or § 900.14(c) have been met.

§ 900.14 Execution and issuance of
marketing agreements and market-
ing orders.

(a) Execution and issuance of marketing
agreement. If the Secretary has approved a
marketing agreement, as provided in
§ 900.13a, the Administrator shall cause cop-
ies thereof to be distributed for execution by
the handlers eligible to become parties
thereto. If and when such number of the han-
dlers as the Secretary shall deem sufficient
shall have executed the agreement, the Sec-

retary shall execute the agreement. After
execution of a marketing agreement, such
agreement shall be filed with the hearing
clerk, and notice thereof, together with no-
tice of the effective date, shall be given by
publication in the FEDERAL REGISTER. The
marketing agreement shall not become effec-
tive less than 30 days after its publication in
the FEDERAL REGISTER, unless the Secretary,
upon good cause found and published with
the agreement, fixes an earlier effective date
therefor: Provided, That no marketing agree-
ment shall become effective as to any person
signatory thereto before either (1) it has
been filed with the Office of the Federal Reg-
ister, or (2) such person has received actual
notice that the Secretary has executed the
agreement and the effective date of the mar-
keting agreement.

(b) Issuance of marketing order with market-
ing agreement. Whenever, as provided in para-
graph (a) of this section, the Secretary exe-
cutes a marketing agreement, and handlers
also have executed the same as provided in
section 8c(8) of the Act, he shall, if he finds
that it will tend to effectuate the purposes of
the Act, issue and make effective the mar-
keting order, if any, which was filed as a
part of his decision pursuant to § 900.13a: Pro-
vided, That the issuance of such order shall
have been approved or favored by producers
as required by section 8c(8) of the act.

(c) Issuance of marketing order without mar-
keting agreement. If, despite the failure or re-
fusal of handlers to sign the marketing
agreement, as provided in section 8c(8) of the
Act, the Secretary makes the determina-
tions required under section 8c(9) of the Act,
the Secretary shall issue and make effective
the marketing order, if any, which was filed
as a part of his decision pursuant to § 900.13a.

(d) Effective date of marketing order. No mar-
keting order shall become effective less than
30 days after its publication in the FEDERAL

REGISTER, unless the Secretary, upon good
cause found and published with the order,
fixes an earlier effective date therefor: Pro-
vided, That no marketing order shall become
effective as to any person sought to be
charged thereunder before either (1) it has
been filed with the Office of the Federal Reg-
ister, or (2) such person has received actual
notice of the issuance and terms of the mar-
keting order.

(e) Notice of issuance. After issuance of a
marketing order, such order shall be filed
with the hearing clerk, and notice thereof,
together with notice of the effective date,
shall be given by publication in the FEDERAL

REGISTER. (7 U.S.C. 610(c).)

[25 FR 5907, June 28, 1960, as amended at 53
FR 15659, May 3, 1988]
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§ 900.15 Filing; extensions of time; ef-
fective date of filing; and computa-
tion of time.

(a) Filing, number of copies. Except as is
provided otherwise in this subpart, all docu-
ments or papers required or authorized by
the foregoing provisions of this subpart to be
filed with the hearing clerk shall be filed in
quadruplicate. Any document or paper, so re-
quired or authorized to be filed with the
hearing clerk, shall, during the course of an
oral hearing, be filed with the judge. The
provisions of this subpart concerning filing
with the hearing clerk of hearing notices,
recommended and final decisions, marketing
agreements and orders, and all documents
described in § 900.17 shall be met by filing a
true copy thereof with the hearing clerk.

(b) Extensions of time. The time for the fil-
ing of any document or paper required or au-
thorized by the foregoing provisions of this
subpart to be filed may be extended by the
judge (before the record is certified by the
judge) or by the Administrator (after the
record is so certified by the judge but before
it is transmitted to the Secretary), or by the
Secretary (after the record is transmitted to
the Secretary) upon request filed, and if, in
the judgment of the judge, Administrator, or
the Secretary, as the case may be, there is
good reason for the extension. All rulings
made pursuant to this paragraph shall be
filed with the hearing clerk.

(c) Effective date of filing. Any document or
paper required or authorized by the fore-
going provisions of this subpart to be filed
shall be deemed to be filed when it is post-
marked or when it is received by the hearing
clerk.

(d) Computation of time. Sundays and Fed-
eral holidays shall be included in computing
the time allowed for the filing of any docu-
ment or paper: Provided, That, when such
time expires on a Sunday or legal holiday,
such period shall be extended to include the
next following business day.

[25 FR 5907, June 28, 1960, as amended at 30
FR 254, Jan. 9, 1965]

§ 900.16 Ex parte communications.
(a) At no stage of the proceeding following

the issuance of a notice of hearing and prior
to the issuance of the Secretary’s decision
therein shall an employee of the Department
who is or may reasonably be expected to be
involved in the decisional process of the pro-
ceeding discuss ex parte the merits of the
proceeding with any person having an inter-
est in the proceeding or with any representa-
tive of such person: Provided, That proce-
dural matters and status reports shall not be
included within this limitation; and Provided
further, That an employee of the Department
who is or may reasonably be expected to be
involved in the decisional process of the pro-

ceeding may discuss the merits of the pro-
ceeding with such a person if all parties
known to be interested in the proceeding
have been given notice and an opportunity to
participate. A memorandum of any such dis-
cussion shall be included in the record of the
proceeding.

(b) No person interested in the proceeding
shall make or knowingly cause to be made to
an employee of the Department who is or
may reasonably be expected to be involved in
the decisional process of the proceeding an
ex parte communication relevant to the mer-
its of the proceeding except as provided in
paragraph (a) of this section.

(c) If an employee of the Department who
is or may reasonably be expected to be in-
volved in the decisional process of the pro-
ceeding receives or makes a communication
prohibited by this section, the Department
shall place on the public record of the pro-
ceeding:

(1) All such written communications;
(2) Memoranda stating the substance of all

such oral communications; and
(3) All written responses, and memoranda

stating the substance of all oral responses
thereto.

(d) Upon receipt of a communication know-
ingly made or knowingly caused to be made
by a party in violation of this section, the
Department may, to the extent consistent
with the interest of justice and the policy of
the underlying statute, take whatever steps
are deemed necessary to nullify the effect of
such communication.

(e) For the purposes of this section, ex
parte communication means an oral or written
communication not on the public record
with respect to which reasonable prior notice
to all interested parties is not given, but
which shall not include requests for status
reports (including requests on procedural
matters) on any proceeding.

[42 FR 10833, Feb. 24, 1977]

§ 900.17 Additional documents to be
filed with hearing clerk.

In addition to the documents or papers re-
quired or authorized by the foregoing provi-
sions of this subpart to be filed with the
hearing clerk, the hearing clerk shall receive
for filing and shall have custody of all pa-
pers, reports, records, orders, and other doc-
uments which relate to the administration of
any marketing agreement or marketing
order and which the Secretary is required to
issue or to approve.

§ 900.18 Hearing before Secretary.
The Secretary may act in the place and

stead of a judge in any proceeding under this
subpart. When he so acts the hearing clerk
shall transmit the record to the Secretary at
the expiration of the period provided for the
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